
which they pass. The process ofobtaining municipal authority to access state trunk

highways is an excruciatingly slow one and hardly comparable to the permit process that

the Developer faces. Additionally, constructing a network on state trunk highways can be

a cumbersome endeavor. Street intersections bisect state trunk highways frequently and

access is otherwise uncontrolled. Unlike the Developer, which will move along rapidly

on its cable plow, the competitor on an adjacent state trunk highway will have to contend

with multiple obstacles, requiring numerous delays.

18. Second, railroad rights-of-way are prohibitively expensive to access because railroad

companies are under no legal compulsion to make access available.1oL Even if they were

affordable, railroad rights-of-way are inferior to freeway rights-of-way. Railroads do not

duplicate the.coverage of freeways in the state and are not conveniently located within

population centers.~ Furthermore, it is burdensome to engage in construction on railroad

rights-of-way because they tend to be narrow and, as a consequence, one must conduct

construction around train schedules.

19. Third, rights-of-way over which oil pipelines travel are not much better than railroad

rights-of-way. As with railroads, pipeline companies do not have a legal obligation to

1.£ Section 224(aXl) of the Communications Act of 1934 specifically excludes
railroads from the obligation to provide access to rights-of-way. 47 U.S.C. § 224(aXl) (1996).

U With Minnesota's policy ofrailroad abandonment, I suspect that railroad
companies have given many ofthe rights-of-way (shown on the map in Exhibit 16 ofthe
Petition) to municipalities to be used as bike paths or jogging trails. In the future, other railroad
rights-of-way will be abandoned. Railroad rights-of-way are a diminishing resource and not
comparable to the freeway rights-of-way to which the Developer bas guaranteed, exclusive
access for at least ten years.
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provide access to rights-of-way and thus can charge whatever they like. See 47 U.S.C.

§ 224(a)(1) (1996). Indeed, with some pipeline companies becoming telecommunications

carriers, they have an incentive to deny other parties access altogether. At any rate, many

pipeline companies lack perfected easements, which would permit telecommunications

uses of the property. The process ofobtaining perfected easements could take years of

negotiating with hundreds of individual landowners. In terms of location, pipeline rights

of-way tend not to travel through population centers in a manner desirable to

telecommunications carriers. Most pipeline companies seek to minimize potential

damage to the community by locating their pipelines away from people. Unlike the

Developer, telecommunications carriers using pipeline rights-of-way would have to make

special efforts to reach customers.

20. Fourth, the rights-of-way ofelectric utilities are inferior to freeway rights-of-way because

electric companies can deny access on the basis ofsafety concerns or for lack ofspace

(47 U.S.C. § 224(f)(2». In trying to build a network as extensive as the Developer's

planned network (which will cover 1,000 miles of freeways in Minnesota),

telecommunications camers would likely encounter portions ofelectric rights-of-way that

are inaccessible whatsoever due to safety considerations or space constraints.

Unfortunately, the process ofaccessing electric rights-of-way is complicated by the fact

that many electric utilities are entering the telecommunications business. Electric utilities

thus become less receptive to facilitating access for reasonable carriers and more prone to

resisting their duty to make rights-of-way available under the law.

Safety CODsideradoDs Do Not Preclude A.IIowiDI Muldple Parties
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to Access Freeway Rights-of-Way

21. Minnesota justifies its decision to restrict access to freeway rights-of-way to a single firm

on the ground that safety considerations would be compromised by affording multiple

parties access. Petition, at 27-28.

22. I disagree that placing a fiber optic network on freeway rights-of-way, but away from the

surface of the road, would create the kind of safety hazards that Minnesota suggests.~

First ofall, freeway rights-of-way can be as wide as 150 yards, especially in the rural

areas ofthe state. The activities of a cable plow operating beyond the shoulder ofthe

road will not disrupt traffic to any appreciable degree. Even in urban areas, where

freeway rights-of-way may be narrower, the cable plow (combined with other placement

techniques) could operate without coming within at least twenty feet ofthe roadway.

Since installing fiber optic cable on freeway rights-of-way with a cable plow is simple

and efficient, carriers can place much of their facilities in the middle of the night (when

traffic flow is at its nadir).

23. In addition, fiber optic cable requires virtually no maintenance. There would be very few

occasions that a telecommunications carrier ever would have to dig up existing fiber optic

cable to make repairs. Normally, after installing fiber optic cable, a carrier needs minimal

physical access to the cable itselffor twenty years or more. Because freeway rights-of-

way enjoy controlled access which reduces the likelihood ofa fiber cable being cut or

disturbed, this time period may be even longer in this case. Carriers can access the

~ It is noteworthy that the Agreement requires the Developer to place its facilities
away from the surface ofthe road. Agreement, § 4.3(bXi).
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electronics driving fiber optic networks at discrete locations situated well away from the

surface of the roadway.

24. In short, safety considerations do not counsel against granting multiple parties

longitudinal access to freeway rights-of-way.~

Minnesota's Plan for the Developer to CoUocate the Fiber Optic
Cable of Other Telecommunications Carrien is Unworkable

25. Minnesota claims that the anti-competitive impacts ofthe Agreement will be countered

by the requirement that the Developer collocate fiber optic cable ofother

telecommunications carriers. Petition, at 10. In this scenario, only the Developer would

have physical access to the collocated fiber of telecommunications carriers. The latter

would rely on the Developer to operate, maintain, and repair collocated fiber.

26. First, there will be tremendous implementation problems with this collocation

arrangement To my knowledge, ICSIUCN has no experience whatsoever in building or

operating fiber optic networks. It is hard to believe that Minnesota expects collocating

carriers to rely on ICSIUCN.

27. Secon~ it is unlikely that any telecommunications carriers will be ready to collocate fiber

on August 1, 1998, the date construction must begin under the Agreement In such a short

period oftime, it would be very difficult to secure appropriate financing or formulate and

implement network design plans. Indeed, carriers that desire to collocate cannot even

begin to secure financing and plan a network until after April 1, 1998. On that date, ifthe

~ Otherwise, Minnesota would have safety problems when the Developer's network
parallels the network already in place on the freeway rights-of-way ofHennepin County. See
Petition, at 7 n. 7.
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HAR-04-se 14.08 FROK.SWIDLER & BERLIN

Developer does not have su:flicieut tlnancin& the~ tenninaw.~

§ S.5(&). No carrierwill take the risk that dorts to obWD financiDs ad plan &aetwork

would be WIlted in the event that the Dew10per fails to~ adequate fiDIDCing The

fact that Minnesota insisted. upon iDc1wUna a droJHlead. date t>r ftnancing in the

Agreemeut. combiDed with ICSlUCN's lack ofexperieDce in impkmtentina fiber optic

netWOrks, sugests that tbI odds oftbe Developer DOt beiDa able to secure timncing aa

not remote.

oi-way in several .... I am not aware of&1JY state that has gamecl exclusive access 10

sueh rigID-oi-way sUa the PUll.oftbe Te1ecolD"'UlieatioDt At:tof1996. To the

coDUuy, ineach stilewanMFS has CODStIUCte4 fiber optic cable in c0=01lecl accesa

hewayri~way,the Slate hu aoc<nJ1nwJated an teIecomtnUJira1ioas caniers

29. This COJdudes my ded&ralioD.

ptJrJfllJllt to 41c.F.R § 1.141diIt:1IIIwfIIIIiG-JlftJltyofpRjury thtJt tMJonpmlts trw
andCDTT'C Eweutllll till:F...., 5, 1998.
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810 P02 NOU 16 '95 16:48
" -eo.aittee on Higav.ys on October 28,

1995 with _=-ent:.s

PROPOSED POLlCY RESOLUTIOI PPJl-9SAK-9

Title: Installation of Fiber Optic Facilities
aD HighwaY and Freeway Rights - of-llay

WHEREAS. AASHTO has long lllainuined a policy in opposition to the lonsitwliMl
use of freeway rights-ol-way for utilities; and

WHEIlEAS, there haa b.en and w111 continue to be rapid grovch in
telecommunications applicacions occasioned by and utilizins fiber opcics
technologies; and

WER.EAS. buried fiber optic cable ,,""i:~. can be installed vich JJLiDful
disturbance of existina traffic, require infrequent acee.. for ~lntenance
purpose, can usually be siced. to ••en further lIin1Jaiz. disruptlon or huard to
vehicular freeway users, and in other vays c:an be dist1DSUiahed frca other
types of utilities such as pipelines and electrical tranaaission facilitiesj
and

?!IIIW. fiber qg,; teclmalolX caD be wguJ to em-nee Intelligpt
Tr!Mpoxtation Sntew WpCXnt and RgWf3 j .mel

WHEREAS, the U.S. COngress is nearing completion of a telecommunications act
which incer alla w111 likely enable the owners of fre.way and bipay ripts
of-way the ability to receive cash and non-cash ccapensation for the u.e of
such rights-of-way for installation of fiber optic cable e.~", and further
will likely provide for preeaption by the Federal Ccmamicat10ns eo-ission of
aDy scate or local laws or regulations which inhibit or dellY such use excepc
in defense of the public safety and welfare; md

WEREAS, at itl April, 1995 meeting the Standing Ca.aittee on Hipway. (SCOR)
es~ablish.d a Task Force on Utilities in Highway RiCht-of-Vay to evaluate and
advise on issues raised by the pendins legislation and the subjecc of fiber
optics in highway rightl-of-way; and

WEIlEAS, ebe task force and SCOB have furdwr renewed this subject, and
believe that formal action by the Board of Directors is in order.

N~, THEREFORE, BE IT RESOLVED that the AASKTO Board of Directors acbowledge.
the dist1nc:tion betweeD buried fiber optic cables 1" e..."" and ot:her type.
of utilities, wherein it 1s deemed permissible co permit the longitudinal use
of freeway r1&bts-of-way for the former under appropriate guidelines ~11e

recaining existing policy in opposicion to the longit:udinal use of freeway
rights-of-way for other utility types; and

BE I7 FUJl'IHEJl RESOLVED, that the AASHTO Board of Direct:ors requasts the_
St&nd1ng Co..ittee on Hlpay., in consultaclon with the task force ita
affecced Subcommittees and other AASHTO Co.-itte•• as appropriate, to prepare
appropriate suidel1nes on the technical, operational, econoll1c and filUll'U:ul
aspects of the placement of fiber optic cables ill .e.."". in highvay and
freeway rights-of-way, for eventual adoption by the Board of Directors and
publicacion by AASHTO.

EXHIBIT B


